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PETER M. HOFFMAN SBN: 66205 ) _ |
1801 Century Park East, #1830 %o '

Los Angeles, CA 90067 o R on =
Telephone: 8332) 372-3080 ’ =
Facsimile: (323)3 89-0664 R -5
Ermail: phofiman(@7artspictures.com - . Ve 3 =
Attorney for Plaintiff Seven Arts Filmed , —:"Z = 5
Entertainment Limi_ted ‘ i :;::;"3. w
I
1!
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALTFORNIA
SEVEN ARTS FHN%/[%J%H o ) CaseNo: _ GRF fue
| ENTERTAINME , an ‘ 3l Pal
English corporation. | %¥ 1 1 @ 1} é ﬁ ? | WX
. Plaintiff, : { S COMPLAINT FOR COPYRIGHT
INFRINGEMENT, DECLARATORY
VSs. RELIEF; ACCOUNTING;
o - ATTORNEY FEES

CONTENT MEDIA CORPORATION
PLC, an English co oration; :

| PARAMO PIC S CORP., a
Delaware corporation; DOES 1 - 10

Defendants.

Plantiff SEVEN ARTS FILMED ENTERTAINMENT LIMITED by their
undersigned attofneys, allege upon knowledge as to itself and its conduct, and upon -+ | .
information and belief as to all other matters, aé follows:

INTRODUCTION .

1. Plaintiff brings this action for copyright infringement, declaratory relief,

1
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accounting, establishment of a constructive trust and injunctive relief to establish its
rights alleged herein under copyright ("Plaintiff's Rights") in and to certain copyrights

or copyright interests in and to the motion pictures "Rules of Engagement,” "An

‘Amencan Rhapsody," "Who is Cletis Tout," "The Beﬁever;" and "Onegin," (the

“Protures") to obtam acoounnng and payment of monies due to Plaintiff improperly
converted by Defendants from distribution of the Pictures and to prevent Defendants
from continued use or exploitation of Plaintiff's Rights in the Pictures, as more

particularly alleged herein below.

PARTIES/ IURISDICTION/VENUE

2. Plaintiff Seven Arts Fihned Fntertainment Limited is a corporation

incorporated under the laws of England and Wales, Wit th its principal place of business

in London, England. Plaintiff is the successor in interest by written assignment of all

interests in the Pictures owned by CineVisions, an inactive California corporation

' (“CV’ ), Seven Arts Pictures Inc., @ Nevada corporation, Stander Productions Limited,

an Ontario Canada corporation, Henry Bean, an individual, and The Behever L1LC, a

| New York limited liability company (collectively the ¢ ‘Predeoessors”). Plaintiff and

its Predeoessors have done business at all relevant tnnes and continue to do business

under the ﬁctitiOus name 'Seven Arts International.”

3. Defendant Content Media Corporation ple (“Content”) 1s a corporation

' mcorporated under the laws of England and Wales, with a regulnr place of business in

the County of Los Angeles State of California. Defendant Parnmount Picfcures

~AnroT ATNT FOR COPYRIGHT INFRINGEN[ENT
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Corporatioh (_“Paramount”) is a Delaware corporation, with its prijicipal place of

business in the County of Los Angeles, State of California. Content is the assignee

and/or licensee of all interests that Fireworks Entertainment Inc., an Ontario, Canada

corporation, Fireworks Pictures Releasing (U.S.) Inc, a California corporaﬁen,

CanWest Entertainment Inc., an Ontario Canada corporation, and CanWest

Entertainment Intemational’ Distribution, an Irish joint venture (collectively the
“CanWest Partles”) purport to own in the Pictures. Paiamount is the licensee of
certain distribution nghts in and to the P1ctures from Plaintiff’s Predecessors, the
CanWest Parties and/or Content and has paid and continues to pay all rece1pts from
distribution of the Picture's to Content and/or the CanWest Parties, despite demands
from Plaintiff and the Predecessors requiring payment of such receipts to Plaintiff.

4,  This Court has jurisdiction_ over this action pursuant to 28 U.S.C. §
1338(a), as an action arising under the Copyright Act of 1976, as amended. This
Court has personal Junschc‘aon over Content because of its extensive and persistent
contacts with California and its place of business in the City of Los Angeles.

5.  Venue is proper in this district pursuant to 28 U.S.C. § 1391(2)(2)
because a substantial part of the events or omissions giviﬂg rise to the claims herein
occurred in this District.

6. The true names and capacities, Whether individual, corporate, associate or
otherwise, ef Defendants sued herein as Does 1-10, inclusive, are unknown to Plamﬁff

at the present time, and Plaintiff therefore sues said Defendants and each of them, by

— DT ATNT FOR COPYRIGHT INFR]NGEI\EENT; D
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snch fictitious names. 1T necessary, Plaintiff will seek leave of court to amend this
Complaint to allege the true names and capacities of each such Defendant when they
are ascertained. |

7. - Plaintiff is informed and belleves and on that basis alleg’es that each of
Does l 10, mcluswe part101pated in the activities described herein and rendered
material assistance to Content, the CanWest Parties -and/or Paramount in the
performance of the actions alleged below Plaintiff is further informed and believes
and on that basis alleges that certain of the Defendants conspired and agreed with and

aided and abetted one or more of the other Defendants in addmonal ways which are

| unknown to Plaintiff at this time.

8.  Plaintiff is informed and believes and on that basis alleges that at all

relevant times hereto each of the Defendants was the pnnc1pal or agent partner,

independent contractor, licensee, assignee, and/or employee of at least one other of the

Defendants, and all of the acts performed by them or omissions alleged herein were
made in the scope and course of such relatlonshlp and with the knowledge, consent,

approval and/or ratification of the pnn01pals and each of them

9. Plaintiff is informed and believes and on that basis alleges that there |
exists, and at all relevant times hereto has existed, a unity of mterest and Ownerslnp
bet\afeen each of the Defendants named herein, such that any individuality and’
separateness between them has ceased and each is the “alter ego” of the other, and that |

adherence 10 the fiction of the separate existence of cach Defendant as an entity or

TR COPYRIGHT INFRINGEMENT; DECLARATORY RELIEF ACCOUNTING




10

11

12
13
14
15
16

17

18
19
20
21
22

23 |

24
25
26
27
28

\O 0. ~ (@x)
i

Case 2:11-cv- -
. : v/0_4603 ABC-FMO Document 1 Filed 05/27/11 Page 5 of 32 Page ID #:10 |

individual Jistinct from any other Defendant Would therefore permit an abuse of the .
cofpofate pﬁvﬂege and would sanction fraud and promote injustice.
- 10. Plamtlff is informed and believes and on that basis alleges that each of
the parties named herein as Defendants, including those named as Does 1-10,
inclusive, are respon51b1e in some manner for the occurrences and matters alleged |
here1n and that Plaintiff’s injuries. and damages were and are the direct and proxmate
result of the actlons and omissions of these Defendants and each of them. Plaintiff is
further informed and believes and on that basis alleges that each of the Defendants
herein is, in some manner or fashlon by contract or otherwise, the successor, assignee,
joint venturer, co-venturer, co-conspirator, partner or alter ego of the others or was

otherwise involved with the other Defendants in the Wrongdoing alleged herein, and

| by virtue of such capacity, assumed the obligations herein owed by Defendants t0

Plaintiff. Each Defendant s liable and responsible on the facts alleged here}n for all
of the relief sought.
GENERAL ALLEGATIONS

11. Plaintiff’s Predecessors and their employees performed services and
contributed tangible written expression to the production of each of the Pictures
("Plaintiff's Tangible Expression”) and none of the Plam‘nff S Tangib e Expression was |
created as an "employee for hire" of Defendants. Pla;lnnff their transferors and/or
their employees have received screen credit on the Pictures.v Plaintiffs Tangible

EXpressions are utmzed in each Picture and are part of Plaintiffs Rights alleged

5
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12.

Plai tlff is the reglstered owner or assignee O

following United States copynghts

o o0 = N

13.

States copyright to the following Pictures:

A. the screenplay for the Picture entitled

| (PAu-2-452-675).

. v

¢ the registered owner of the

An Amemcan Rhapsody”

. B. the Picture entitled " An American Rhapsody” (PAu—2-575—028).

C. the screenplay for the Pictu;re \entiﬂedr
345).
D. the screenplay for the Picture "Who is

148).

"The Believer" (PAu-2-454-

Cletis Tout?" (PAu-2-626-

Plaintiff is the assignee of the grantees of exclusive rights under United

- A. "The Believer" (PA—1—125—575).'

'B. "Rules of Engagement") 7(PA—986-138), with respect to all rights

under copyright outside the United States and Canada.

C. "Onegin" (PAu-2-396-125)

The CanWest Parties purported to register the copyright

Believer" (“Behever Yasa nwork made

to the Picture entitled "The

- for hire." «Believer" was not a "work made

for hire," and Plaintiff is the exclusive grantee of rights under copyright 10 distribute

A“Believler‘" from The Believer 11C, who is the owner of the copyright in ‘Behever

CV had pre{fiously filed an action n Los Angeles Supenor Court
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encaptioned CineVisions V. Fireworks Entertaimnent Tnc. et al, BC 282-277 (filed

September 26, 2002) ("Original ‘CV Action"), alleging that CV ax;d the CanWest
Parties entered into a contract with respect 10 irltar alia the Pictures and certain other
motion pictures thérei.ndescribed i a "Heads of Agreement” dated as of August 31,
1999 ("HOA") and executed by CV and Peter Hoffman ("Hoffman"). The CanWest
Parties sought removal of the Ongmal CV Action to this Court and then made a
Motion to Dismiss the Originai cv Action based on a "forum selectlon clause" in the

HOA. This Court m an Order dated February 7, 2003, (District Court No. CV-02-

9259FER) granted the- CanWest Parties' Motion to Dlsmlss based on the "forum

selection clause" in the HOA, rejeéting CV's argument that CanWest Parues mtended

td deny that the HOA was a binding agreement and therefore must either affirm the

HOA (aﬁd then rely on the "forum selection” clause) or deny the HOA (and lose the

benefit of the "forum selection" clause).

15. CV then filed a Statemnent of Claim aga mst the Canwe'st Parties 'm the

| courts of Ontario, Canada on April 23, 2003 encaptioned CmeVlsmns V. Fn'eworks

Entertaigment, Inc. etal, No. 03-CV-247553CM2 (“Canadian Action"). The Canwest

Parties responded with a Statement of Defense fled Fuly 11, 2003 the Canadian
Action which in Paragraph 15 thereof and elsewhere specifically demed that the HOA
was a contract (the same contract which CanWest Pames sought to enforce before this

Coﬁrt)‘ or that CanWest Parties were bound_ to the terms of that contract or any other

contract With CV.

TR COPYRIGHT INFRINGEMENT; DECLARATORY RELIE‘E ACCOUNTING
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16. Based on the Statement pf ‘Defense' filed by‘the' CénWest Parties,
Plaintiff’s Predecessors elected to rescind any contracts which méy have existed
among the parties é.ﬁd to bring an action for cqéyright infringement against the
CanWest‘ Parties in this Court, 10 wit Seven Arts Pictures et al V. Fireworksk
Entertainment, et al., No. CV 05-02905 ABC, (“Prior US Action™), the First Amended
Complaint of Wl-ﬁch.being filed on Ma?f 11, 2005. On or about May 10, 2005,

Plaintiff’s Predecessors became aware that the CanWest Parties ha_d purported to sell

the copyrights n the Pictures to ContentF ilm plc, the previous ’corporate name of

Content, and Céntent was added as a defendant in the}Prior US Action. This Court
enferéd an Orde; on Augﬁst 16; 2005 staying the Prior US Action by reason of the
Canadiah Action and later entered an Order on February 23, 2008 ciismissing the Prior
US Action by reason of a failure of Plantiff’s Predecessor to prosecute the Canadian
Actidn" at that time. By reason. of these orders, this Cou;ft has made a final
determination that the Canadian Action is the propér forum to resolx}e Plaintiff’s
Predecéssors’ c;léims for copyrighf infringement against tﬁe CénWest Parties.

17. Plaintiﬂ’s Predecéssors prosecuted the Canadian Action and obtained an
Order from the Honorable Tustice Whitaker of the Ontario Superior Court dated 10

February, 2011 (“Summary Judgment Order”) granting the declaratory relief sought in

| the Canadian Action and the Priof US Action regarding the Pictures. Upon receipt of

the Summary Judgment Order, Content by special appearance moved the Ontario

Superior Court 10 set 'a_side the Canadian Order, without accepting jurisdiction of the

I; DECLARATORY RELIEF; ACCOUNTING
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Ontano Superior Court ot requesting to be added as a party to the Canadian Action.
This motlon was demed by the Honorable Justice Whitaker on May 2, 2011 (“Denial

Order”). True and correct copies of the Summary Judgment and Denial Orders-are

iattached hereto as Exhibit “p?

18. Plaintiff’s Predecessors gave notice t0 Paramount in three letters Vdated
January_ 20, 2005', Mai‘eh 18,'2005, and May 5,.2005, true and correct copies being |
attached hereto as Exhibit “B,” that all sums due 1o the CanWest Parties with respect

to the Pictures was and Would become due to Plaintiff’s Predecessors. Paramount

failed and refused to comply with Plaintiff’s Predecessors demand Plamtlﬁ gave

prompt notme to Paramount of both the Summary Judgment Order and the Denial
Order and demanded that Paramount pay all sums due to the CanWest Pa:fties or
Content to Plaintiﬁ. Paramount has failed and refused to comply with Plaintiff’s
demand. |

19. Plamtlff intends to file or has filed an action in the High Court of
England against Defendants seekmg damages and injunctive relief solely with respect .
to. the United Kingdom copynght to the Pictures (as against Paramount) and with
respect to copyright in the nations Wlthm the European Union including the United

Kingdom (as against Content). The courts of England do not have JUI'lSChCUOIl (and

the pleadmgs are framed accordxngly) regardmg the claims made in thlS action with -

respect to infringement of United States copyright or with respect to mposmon of a

constructive trust for proceeds realized by Defendants in foreign natlons from
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infringement ef United States copyright.
| 20. Defendants and }each of them as pdrpoﬁed assignees oOr licensees of the
~CadWest Parties are bound to the Sdmmary Fudgment Order and the Denial Order by
privity and are estopped to contest, deny or chaﬂenge the Summary Judgment Order
or the Denial Order, or any elements thereof, based inter alia on the findings in

‘Paragraphs 5, 7 and 14 of the Denial Order.

FIRST CAUSE OF ACTION
~ }(Copy.right Inﬁ'ingemen{)
_ 91. Plaintiff incorporates by reference the allegations of Paagraphs 1
through 20 of ‘dus Complamt as though fully set forth herein. |
22 Defendants and each of them have infringed and continue to infringe the
Um'ted States copyrights and rights under copyrights owned by Plamuﬁ in and to the
| Pictures (including Plamuff Rights), as established by the Summary Judgment Order-.

Plaintiff has suffered and sustained damaged from Defendants’ mﬁ'mgement of

Plaintiff’ copyrights and rights under copyrights in an amount of no less than
$20,000,000. Plamtlﬁ as prevailing party is and will be entitled to receive its attorney

fees and costs of suit pursuant to 17 USC §505, both in this proceedmg and all prior '

proceedings as alleged hereinabove.

SECOND CAUSE OF ACTION

________,____,__—_——————————

(Declaratory Reheﬂ

73.  Plaintiff incorporates by reference the allegations of Paragraphs 1

; DECLARATORY RELIEF; ACCOUNTING
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through 22 of this Complaint as though fully set forth herein.

74, An actual controversy _has érisen and now exists between Plaintiff and
ADefendan‘ts as to their legal nghts and duties under vthe Copyright Act of 1976 as
amended with respect to the Pictures in that Plaintiff contends that (2) 4Defendants .
have no right to use of eXploit Plaintiff’s Rights in the copynghts and rights under
copyright in the Pictures W1thout authorization from Plaintiff, and payment of all
receipts to Plamtlff and (®) nelther Content nor the CanWest Partles is the owner or
grantee of Plalnuft’s Rights n any P1cture (mcludlng “Believer' ). Defendants

contend that they may use and exploit the copyrights and rights under copyright in the

Pictures and transfer such to others without authorization from Plaintiff and without
payment of all receipts to Plaintiff, and that Content is the owner of the copyright in

“Believer."

75, In view of actual controversy concerning the parties’ obligations with
respect to the Plamtlffs Rights in the Pictures, Plaintiff seeks a declaration that

Defendants have no nght to use or eXplolt Plamtlff’s nghts in the copyrights and

rights under copyright in the Pictures without authonzanon from Plalntlff and

payment of all receipts to Plaintiff, that no such authorization has been given by

Plaxntlﬂf +o Content or the CanWest Parties, and that The Believer LLC is the owner of

the copyright in "Believer."

~ORPT ATNT FOR COPYRIGHT ]NFRINGENEENT

DECLARATORY RELIEF; ACCOUNTING
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TEIRD CAUSE OF ACTION

(Accounting)
26. Plamtiff incorporates by reference the allegations of Paragraphs 1
through 25 of this Complaint as though fully set forth herein.
77 Defendants have failed and refused and-continue t0 fail and refuse 1o
account to and pay to Plaintiff for monies had and received from use of Plaintiff’s
Rights in copynghts or nghts under Umted States copynghts in the Pictures. An
accounting is necessary and appropnate since the prec1se momes due from Defendants |
to Plaintiff are unknown to Planntlff and cannot be aseertamed without an accounting.
Plaintiff has demanded a full and proper accounting, which Defendants have demed

and refused.

FOURTH CAUSE OF ACTION

(Attorney Fees)

23. Plaintiff incorporates by this reference the allegations of 'Paxagraphs 1

\'through 27 of thls Complaint as though set forth fully herein.

29. Pursuant to the Denial Order, Content was ordered to pay C$14,000 in

| attorne: ys fees incurred by Plamtiff m seeking and obtammg the Denial Order.

Content has failed and refused to pay such sums to Plaintiff.

DEMAND FOR JURY TRIAL

DEMAND FUR JUDZ ===

Plaintiff demands trial by jury on its claim for actual and/or statutory damages - -

for inﬁ'ingement of copyright.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for relief against Defendants as follows:

[N T e S

A A declaratmn that Defendants have no right to use or exploit the copyrights
and rights under copyright in the Pictures owned by Plammff or to transfer such rights
to other persons without au thonzatmn from Plaintiff and payment of all receipts to
Plajntiff that no such authorization has been given by Plamtlff and that The Believer
LLC1s the owner of the Umted States copyright in "Believer."

B. Actual and/or statutory damages for infringement of the United Stétes
copynght in the amount of no 1ess than $20,000,000. .

C. For an accounting of all gross receipts derived from thé Pictures or any of
them.

D. For establishment of 2 constructive trust in favor of Plaintiff for all

receipts by Defendants denved from the Pictures or any of them.

E. For issuance of a preliminary and permanent injunction problbltmg

|| Defendants from continued infringement of Plaintiffs Rights m the Pictures or

transferﬁng copyright in the Pictures to other persons and mandating Paramount tO

pay all gross receipts from the Pictures due to Content or the CanWest Parties 1O

Plaintiff.
F. For mterest (mcludmg the judgment mterest and otherwise as permitted

by law) at the maximum 1egal rate or rates; and

G. For attcmeys fees and costs of suit herein under 17 USC §505 and under

13

- DECLARATORY RELIEF;

ACCOUNT]NG :
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DATED: May 26,2011

| the terms of the Denial Order

~H. Such other a:nd farther relief as the Court deems Just and propér.

| iRespectfully submitted,
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Court File No, 03-CV-247553 CM2

" ONTARIO |
SUPERIOR COURT OF JUSTICE

THE HONOURABLE y THURSDAY THE 10 TH
fUéTICE 751t Yy Pt ol % DAY OF FEBRUAR?,QQM
BETWEEBN: | ,

CINEVISIGNS and STANDER PRODUCTIONS LIMITED
S | : Moving Parties
o ‘ . _ . . (Plaintiffs)

-and -

FIREWORKS ENTERTAINMENT, INC., CANWEST ENTERTAINMENT

- ' INTERNATIONAL DISTRIBUTION and
YEIREWORKS PICTURES RELEASING (U.S.), INC. -

e, e
I ": ’ ‘3.‘)\— '
N, -

- Responding Parties
(Defendants)

_ ORDER | |
THIS MOTION, made by the Plaintiffs for a partial summary judgment against the

‘ ~ Defendants, Fireworks Entertainment, Inc., CanWest Entertainment Tnternational

Distribuﬁon, and Fireworks Pictures Releasing (U.S.) Inc., was heard this day, at Toromto,

Ontario.

ON READING the moﬁoh record and supplementary motion record of the Plaintiils,

and on hearing the submissions of the lawyer for the Plaintifis.

1, THIS COURT ORDERS thata declaration is granted that the Plaintiffs are, and have

heen at all times relevant 10 shis action, the owner of the following copyrights registered and
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enforceable. pursuant to the United States Copyright Act of 1976, as amended (“USCA™) to

the-following works (the “Copyrighted Works”):

(a) the screenplay for the motion picture entitled 4n Amerz‘can Rkapsody issued &8

, Certiﬁcate No. PAu 2-452-675 by the United States Copyright Ofnce (*USCO”).

(t)  the screenplay for the motion picture entitled The Believer issued as Certificate

No. PAn 2-454-345 by the USCO,

(¢} the scrécnpiay for the motion picture Who Is Cletis Tout issued as Certificate

No. PAn 2-626-148 by the USCO.

()  the motion picture entitled 47 Amerzcan Rkapsody issued as Ccrtzﬁcate Nc

PAm 2-575-028 by the USCO.

5. THIS COURT ORDERS that 2 seclaration is granted hat the Plaintiffs are and have
beenrat all times relevant tc this'actioz;, the owner of exclusive rights fo the fo]lowiﬁg
vccpyrights (also “Copyrights”™) registefed and enforceable pursuant to the USCA relating to

the following additional copyrighted works {also “Copyrighted Works™).

(a) Worldwide Distribution Rights (i.e., theatrical, non-theatrical, video and
television rights) 4o the motion picture entitled The Believer issued as Certificate No.

PA 1-125-575 by the USCO.

(v)  International Distribution Rights (L.e., theatrical, non-theatrical, video and
hteievisio:‘a rights outside the Untted States and C_a;lada) to the motion picture entitled

Rules of Engagement issued as Certificate No. PA 1-986-138 by the USCO.
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{c) Worldwide Distribution Rights (i.e. _ theatrical, non-theatrical, video and
{elevision rzght ) to the motion picture entitled Onegin issued 8s Certificate No. PAR

' 2.396-125 by the USCO.

3, THIS COURT ORDERS that a declaration is granted that the Plaintiffs have granied

po rights or interest in the Copyrights or the Copyrighted Works 10 any Defendant.

4. THIS COURT ORDERS that a declaration is granted that t‘ne Defendants .have
mfrmaed and continue to infringe the Plaintiffs’ rights in the Copyrights and the Capyng’med :
' Works by using, granting o others the right to use, and continuing to Bse and grant to others

the nght to use the Copyrighis and Copynghted Works.

5. " THIS COURT ORDERS that the amounts pa:d into Court by the Plainiiffs as secutily

for costs plus any accrued interest be refanded to the Plaintiffs’ sohcﬁczs in trust

-6, THIS COURT ORDERS that the balance of the Piaintiffs’ claim be discontinued

without costs.
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© FEB-1i-2011 09:32 JUGDES ADMIN R 170 - _ 416 327 B417  P.002/003

CITATION: Cinevisions v. Fireworks Bntertainment, Tnc., 2011 ONSC 972
COURT FILE NOJ 03-CVY-247553CM2
DATE: 20110211

SUPERIOR COURT OF JUSTICE - ONTARIO
RE: CINEVISIONS and STANDER PRODUCTIONS LIMITED, ?Xainﬁffs .
AND: '

. FIREWORKS ENTERTATNMENT, INC., CANWEST ENTERTAINMENT
INTERNATIONAL DISTRIBUTION and FIREWORKS PICTURES :
' RBLEASING (U.8.), INC., Defendanis ’

BEFORE: WHITAKERI
COUNSEL: Louis Sokelov and Jifl Copelund, for the Plaintifts
Arlen Sternberg, former counsel for the Defendants

Ashiey Taylor, counsel fot the Trustes in Bankmplcy, FTI Consuiting Canada Tne.

HEARD: February 10, 2011

mgksmmm

{1 - “This is a motion brought under Rule 20 by the plaintiffs for partial summary judgment
against the defondants.  Mote particularly, {he plaintiffs seek deciarations confirming their
- ownership of 2 series of copyrights in refation to motion pictuyes and screenpiays-

[2]  The copyrights in issué are all Tegistered and enforoeable prrsuant 1o the Uniied States
Copyright Act of 1976. Each property is the subject of a Certificate issued by the United States
Copyright Office. :

31 I would appear that the thres defendants who initially appcatcd in this action have all
ceased fo exist following various insolvency proceedings in the United States, Treland and
Canada, ' ,

f4} On reviewing the pleadings and affidavits filed by the plaintiffs, I find there are 10 issues
which require 2 trial and this matter can be determined by sammary judgment.

[57 Iam satisfied that this court has jurisdiction over the action and in any event shouid be
the forum for litigation. Indeed, Marroceo 7. has determined this question in an carliér motion in
these proccedings, Although not binding on this court, related Litigation in the United. States,
two Rederal Court Judges have also determined (hal Oniario is the appropriate forum for this

dispute.
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[6]  While Ontario is the appropriate forum for this litigation, it is the law of the United States
that zpplies to these disputes as the copyrights originated there and the alleged breaches occurred
fhere. . ,

[7]  The plaintiffs rely on the expert opinion evidence of Profussor Neil Netanel for the
assertion that the plaintiffs did not transfer any rights or intercsts in the copyrights to the

defandants.

[§] Having reviewed the CV and qualifications of Professor Netenel, T find fhat ho is
qualified to provide the opinion evidence relied upon by the plaintiffs and that such evidence is
necessary for the disposition of this matier. . _ :

[9]  Taccept the evidence of Professor Netanel.

{107 Pursnant o section 5 of the Copyright Acf,'ihe_ rights in the copyrighted works subsist In
Canadian law. ' ' : :

[11] In the result, the plaintiffs shall be refanded the $100,000.00 paid into Court as security.
| [12] The motion for partial summary judgment is granted,
'[13]  Order accordingly.

[14] If costs are being sought, writton sobmissions shall beprovided within 10 days of the date
of this endorsement. : / ' .

Date: February 1 1,201]

TOTAI, P.O0O3
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Court Fﬂe No. OD-CV—247’ 53CM2

| ONTARIO
, SUPERIOR COURT OF JUSTICE
THE HONOURABLE | ) MONDAY THE 2ND
A | )
JUSTICE WHITAKER S ) DAY OF MAY, 2011

BETWEEN:
' CINEVISIONS and STANDER PRODUCTIONS LIMITED
Plaintiffs

_and..

fr e 2 FIREWORKS ENTERTAINI\'IENT INC., CANWEST ENTERTAEH\{{ENT
BTN J INTERNATIONAL DISTRIBUTION and .
FIREWORKS PICTURES RELEASING (U. S.), INC.

k'
‘ji l o
ey, jzjs,
<

Ijefendants

.

b ?', T

~and~

CONTENT MEDIA CORPORATION INTERNATIONAL LIMITED

‘ ORDER
THIS MO’HON made. by Content Media Cbrporation International . 'Limited .
(“Content”) for an Order sefting aside or varymg the Order of f this Court dated Febmary 10,

2011 granting partial summary degment to-the Plaintiffs, and this cross-motion made by the
Plaintiffs for an Order stn'kmg qut or dxsmxssmg Content’s motion as an abuse of process

were hcard on April 28, 201 1at Toronto, Ontario.

ON READING the motlon records of Content and the Plaintiffs, and on heanng the

submlss:ons of the lawyers for Content and the lawyer for the P!amtxﬁ’s

[
a4
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a
3.

$14,000.00.

4,

May 2, 2011.

. ENTERED AT/ INSCAIPT A TORONTO \

THIS COURT ORDERS that Content’s Motion is dismissed.

THIS COURT ORDERS that the Plaintiffs’ Cross-Motion is dismissed.”

L

THIS COURT ORDERS that Content forthwith pay the Plamntiffs’ costs fixed at

THIS ORDER BEARS INTEREST at the rate of 3 percent per ylar commencing on

I

(e

ON / BOOK NO: J
LE / DANS LE REGISTRE NO.:
A-K Fedson, Regisira?
MAY 'l ! 2911 ' : - Supsrior Court of Justice
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CITATION: Cinevisions v. Fizeworks Entertainment, Tnc., 2011 ONSC 2608
‘ COURT FILE NO.: 03-CV-247553CM2

| DATE: 20110502
SUPERIOR COURT OF JUSTICE - ONTARIO
RE: CINEVISIONS and STANDER PRODUCTIONS LIMITED
Plaintiffs
AND:

_ FIREWORKS ENTERTAINMENT, INC., CANWEST ENTERTAINMENT
INTERNATIONAL DISTRIBUTIONS and FIREWORKS PICTURES
RELEASING (U.S.), INC.

Defendants.
AND: _ _
CONTENT MEDIA CORPORATION INTERNATIONAL LIMITED
BEFORE: Wﬁitaksr J, - o '
Cti)UNSEL: Louis Sok_oi;)v, for the Plaintiffs

Sana}a Barton am’ Mark Hines, for Content Media Corporation International
Limited, Third Party - i : -

HEARD:  April 28,2011

ENDORSEMENT

(1]  There are two motions before me.

[2] The first motion is brought under Rule 37.14(1)(%) by Content Media Corporasion
International Limited (“Content™). Content sesks o set aside an Order made by me on Fcbruary
11,2011 granting partial supxmary judgment to the plaintiffs (fogether “Cinevisions™)

| [3]  Conient is not a party io this action, has not éoughi to be added as a party and does pot
intend to seek to be added as a party if successful on their motion. ’

[4]  The second motion s brought by Cinevisions, seeking 10 strike the first motion and
requesting a finding that the first motion is an abuse of process.
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[5]  The motion which resulted in my Ovder of February 11, 1011, was made by Cinevisions
~on February 10, 2011 on notice 1o Content and all parties, with appropriate gervice of the motion
material. The motion was unopposcd. ~

(6] In their rootion, Cinevisions sought and cbtained declaralions concorning their ownership
of a series of copyrights in relation to motion pictures and screenplays.

[7] Content’s General Counsel reviewed the motion material in advance of the motion and
¢hose not to participate in the motion. '

'[8]  Content clairos to have decided not o participate in the February 10, 2011 motion for two
reasons. Firstly, Content assuméed the defendant Fireworks Entertatmmment, Tne, (“Fireworks™)
would oppose the motion and safeguard Coutent’s interests. Secondly, and in any event, Content
was of the view that the Orders sought by Cinevisions in the motion, would if granited, not affeet |
Contept’s interests and could not form a lopitimate basis for an action by Cinevisions against
Content outside of Canada. In other words, Conient remained confident that it would be
unaffected even if Cinevisions was successfil in the motion for partial summary judgment.

[9] . Content claims that it “made a mistake” about the position that Firgworks would take on
the motion for summary judgment. Content maintains thet it was correct in its position that the
summary judgment order would be of no force and effect outside of Canada.

{10] Content claims that this myisunderstanding about what Fireworks would do In the
sumnmary judgment motion is & “mistake” for purposes of Rule 37.14(1)(b) and perimits the court
to provide the relief now sought. ' v '

[11] Rule 37.14 permits a party or any other person {0 move to sci aside or vary an order
under certain circumstances. The Rule essentially works 1o permit an order to be set aside where
it would be unfair and unjust to allow il to stand due to crror, accident or Insufficient notice. -

[12] The weight of authotity interpreting the application of the Rule 37 is to the effect that
there can be po “mistake™ for purposes of the Rulc where the party seeking to vary has failed to
participate in the original motion — of their own volition. I ‘what is regarded as the leading
case, Ewert v, Chapnick, [1995] OJ. No. 859, (Ont. Ct. (Gen. Div.)), Somers J, of this court

. poted at para. & :

In Ty view, the plaintifP's counsel did not [ail to atfend before the Master through
accident, mistake or Insufficient notice. Rather, she chose not Lo appear on hex
own volition. The provisions of rule 37.14(1) do not apply.

[13] This reasoning is followed in Leblanc v. York Catholic District Sehool Beard, [2002] O
No. 4640, 8.C.J. at para. 40: '

Tn the end, I am convineed that Mz, LeBlane did not fail to stiend at the hearing
hefors Justice Rivard on September 19 because of a mistake or an accident or
insufficient notice. He did not attend simply because he had decided not to do 50
for his own rcasoms. -Such a decision does not mest the criteria of rule
37.14(1)(0): See: Ewert v. Chapnick, [1995] O.J. No. 859 (Superior Court).
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And in Kissin w K:‘&siﬁ, [2005] O.J]. No. 3365 8.CJ. at para. 20:

The Applicant’s solicitor served the Respondent in gocordance with the Ruies of
Civil Procedure,  Because of the arrangements made by the Respondent, she
claims not 1o have had notice. If so, this was nol the result of accident or mistake,
nor was it because of insufficient notice. In circurnstances such as these, where a
party of his or her volition does not receive notics, she carmot invoke Rule
38.11(1) (now 37.14).

[14] In this ease, It Is clear and T so find, that Content did ot make a mistake about the nature
of the summary judgment motion, or the potential consequences if the motion wers to be
successful. If there Is any mistake, i is with respect to what another party would do io
participate in the motion.

151 Despite this asscrtion of mistake, Content continues to take the position that their original
decision not 1o participatc was the correct one on the basis that the Order of February 11, 2011
will not be binding outside of Canada. Further, If successful on this motion, Content will not -
seek to be added as a party. ’

[16] 1 conclude that the threshold provisions of Rule 37.14 which would permit the exercise of
my discretion to vary or set aside the Order have not been met, Content chose “of is own
volition” to mot attend or seek parfy status on the original motion. Even if 1 am wrong on the
threshold question, and there has been 2 “mistake™ for purposes of Rule 37.14(1)(b), the relicf
soughi is discretionary as section 37.14(2) indicates that the court “may” set aside or vary the
Order. In this case, where the party sccking to set aside the rule has indicated that they do not
intend to participate if successful and assert that they would remain unaffected by the Order, it is
not appropriate to exercise the discretion to grant the relicf, '

{17] The motion under Rule 37.14 is dismissed.
- {187 7 am not satisfied that' Comicnt’s motion is an abuse of process. The cross metion is
dismissed.

[19] Content sought costs of $34,000 inclusive of taxes and disbursements if’ successful and
Cinevisions sought' $14,360.87, both on a partial indemnity bagis. Having regard to the
considerations described i Rule 57 which should inform my discretion fo detcrmine costs,
particularty the amount of costs that the unsuccessful party could reascpably anticipate 10 pay,
Cinevisions is entifled to ifs costs inclusive of taxes and disbursements, fixed at §14,000.00 .

payable forthwith.

WHITAKER L

[20] ‘Or'der accordingly.

Date: May2,2011

FOTAI. P NNk
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SEVEN ARTS

' January 20, 2005

David Friedman

Paramount Pictures Corp.
5555 Melrose Avenue
Holtywood, California 90038

RE: Seven Arts/Fireworks Entertainment,
Dear David:

Iam Writing this letter on my own behalf and that of Cine Visions, both the
predecessor in interest of Seven Arts Pictures Inc. (collectively "Seven Arts™), Seven
Arts produced and distributed with Fireworks Entertainment approximately eleven
motion pictares including *Rules of Engagement," "Rat Race," "Hardball,” "Cletis Tout,"
"American Rhapsody," and "A Shot at Glory" (collectively  the Pictures™). Seven Arts

. has filed suit against Fireworks in the Ontario courts which had been delayed while the
parties pursued mediation. It appears that a mediation will not be successful and this
Htigation will recommence. Seven Arts claims ownership of the Pictures in this

litigation.

This letter will give you notice that Fireworks has no further right to distribute the
Pictures or coilect any sums due as respect to the Pictures, and all such rights have .
reverted to Seven Arts by reason of the numerous material breaches of the respective
agreements between Seven Arts and Fireworks. Therefore, Seven Arts demands that
Paramount pay all sums due with respect to such Pictures to Seven Arts and not to pay
such sums to Fireworks until resolution of the litigation currently pending in Canada.

This letier is not a complete statement of Seven Arts’ posﬁmn and all ﬁs rights are
reserved

Very truly yours,

Peter M. Hoffman

Seven Arés Pictures
10202 W. Washington Blvd., David Lean Bldg., #430
Calver City, CA 90232
Tel: {310) 244-6757 ~ Fax: (310) 244-0567
Direct Email: phoffman@7artspictures.com
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PMH/1s

cc: Bili Bemstein

Seven Arts Pictures
" 10202 W. Washington Blvd., David Lean Bldg., #430
Culver City, CA 90232
Tek (310} 244-6757 ~ Fax: (310) 244-0567
Direct Email; phoffman@7artspictuyes.com
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. March 18, 2005

David Freedman

Paramount Pictures

5555 Melrose

Los Angeles, California 90035

RE: Seven Arts Pictures

Deaf David:

T'understand you are considering an indemnity from CanWest Entertainment
regarding payment of sums due on various Seven Arts pictores reportedly distributed by
CanWest. Seven Arts respectfully requests Paramount to reconsider this position. As
least with respect to the motion pictures Rules of Engagement, An American Rhapsody
and Cletis Tout, CanWest cannot produce to you appropriate chain of title on these
pictures fo indicate that it has the distribution rights it purports to grant to Paramount,

On all of these pictures, there are no written agreements executed between Seven
Arts and any CanWest or Fireworks company that would permit eitherto grant
 distribution rights to Paramount. Seven Arts respectfully requests Paramount to demand
of CanWest production of this chain of title as a prerequisite to payment of any future
sums, and of course received the right to make appropriate claim of copyright '
infringement should Paramount continue to distribute these pictures.

This is not a complete statement of Seven Arts' rights in the premises and all-our
rights are reserved,

Very truly yours,

Peter M, Hofﬁnan
PMH/ls

Seven Arts Pictures
10202 W. Washington Blvd,, David Lean Bidg,, #430
Culver City, CA 90232
Tel: (310) 244-6757 ~ Fax: (310) 244-0567
Direct Email: phoffman@7artspictures.com
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May 5, 2005

David Friedman

Paramount Pictures

5555 Melrcse Avenue

Los Angeles, California 90038

RE: Seven Arts v. Fireworks

Déar David;

- I'read the documents you sent over to me and it is truly outrageous that CanWest would
use these documents as chain of title. These documents (some of which I don't remember at all)
were at best used during the course of our Jjoint venture to support third party sales that I made.
They in no way constitute an overall deal between CanWest and myself and as I indicated to you,
CanWest in their answer in my litigation in Canada has denied there is any agreement between
Seven Arts and CineVisions and CanWest. I can provide this document to you.

I attach a proper complete copy of the Complaint in the copyright action and I am adding
ContentFilm, their expected transferee, fo the Complaint. I urgently request Paramount
reconsider its position in this matter as these chain of title documents cannot change the clear
statement by CanWest in the litigation in Canada that no agreement exists between my
companies and it on these pictures. .

Paramount should not to put itself in the middle of this dispute until it is resolved by
proper judicial proceedings. I can provide further evidence fo you and your counsel if you so
desire.

Ilook forward to your reply. Best regards.

Very truly yours,

Peter M. Hoffiman
Enclosure

Seven Arts Pictures
10202 W. Washington Blvd,, David Lean Bidg., #430
Calver City, CA 90232
Tel: (310) 244-6757 ~ Fax: (310) 244-0567
Direct Email: phoffman@7artspictures.com




