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WEINFELD, District Judge.

The plaintiff, Twentieth Century-Fox Film Corporation, moves to remand!" this action to the
New York State Supreme Court whence it was removed to this Court on the petition of the
defendant Richard Burton. The action is one of a series of litigations arising out of the
production of the motion picture "Cleopatra," in which Burton and Elizabeth Taylor, now
husband and wife, play principal roles. Twentieth Century-Fox seeks to recover substantial
damages based upon five separate causes of action, the first and fifth of which are against
Taylor individually, the second against Burton individually, and the third and fourth against
them severally and jointly.

Plaintiff, a Delaware corporation, alleges its principal place of business is New York. Taylor
is a citizen of the United States, but is not a citizen of any state.!? Burton is a British subject,
not resident in any state of the United States.

. REMOVAL OF THE SECOND CAUSE OF ACTION.

Had Burton, an alien, been named as the sole defendant, removability could not be
questioned, since the case would be within the original diversity jurisdiction of this Court.™!
And so, too, it is beyond challenge that had Taylor been named as the sole defendant, the
action would have been non-removable.”! However, ever, the joinder of the claims against
them enabled Burton to remove the entire case to this Court upon his allegation that the
second cause of action, pleaded solely against him, came within the purview of 28 U.S.C. §
1441(c), which provides:

"Whenever a separate and independent claim or cause of action, which would be
removable if sued upon alone, is joined with one or more otherwise non-removable claims



or causes of action, the entire case may be removed and the district court may determine all
issues therein, or, in its discretion, may remand all matters not otherwise within its original
jurisdiction."

The section, with its "separate and independent claim or cause of action" removability
standard, was enacted in 1948,"° according to the revisers of the Judicial Code, to avoid the
confusion which had beset the earlier "separable controversy" test and also in the hope that
it would "somewhat decrease the volume of Federal litigation."® The new provision had its
first, and thus far only, consideration by the Supreme Court in American Fire & Cas. Co. v.
Finn.""! There the plaintiff, a Texas citizen, joined two foreign insurance companies and their
local agent, also a Texas citizen, claiming that either of the companies was alternatively
liable for a fire loss under a policy issued by each separately, or that the agent was liable for
failure to keep the property insured. The Court, in upholding an attack upon removal
jurisdiction by the very defendant which had successfully invoked it in the courts below but
had failed in the action itself, held:®

"*** where there is a single wrong to plaintiff, for which relief is sought, arising from an
interlocked series of transactions, there is no separate and independent claim or cause of
action under § 1441(c)."

In applying the test to the case before it, the Court attached significant weight to the
circumstances that "[t]he single wrong for which relief is sought is the failure to pay
compensation for the loss on the property"; that the "facts in each portion of the complaint"
involved the local agent, plaintiff's co-citizen; that the damages arose from a single incident;
and that each of the three claims asserted involved "substantially the same facts and
transactions."™ and consequently concluded that removal was improper.

Twentieth Century-Fox, relying heavily upon Finn, contends that the acts and conduct of the
two defendants set forth in the first four causes of action are so interlaced that in substantial
measure they give rise to and establish the two individual causes of action for breach of
each respective employment agreement, as well as the two causes of action, one for the
inducement of the breach, and the other for tortious interference — that, as in Finn, in
plaintiff's words, "one “fire' both induced and resulted in the simultaneous breach of two
employment contracts so as to render this action [the second cause of action] not
removable as a "separate and independent cause of action' for breach of one of the
agreements."

The statutory test is more easily stated than applied. When multiple defendants are alleged
to have contributed concurrently or jointly to a single tortious impact!' and claims are stated
against alternative defendants,!'" removal is uniformly denied. But the courts are split as to
removability where one defendant is accused of breach of contract and another is charged
with inducing or exploiting the breach,!'” and where co-insurers are sued on separate
contracts covering a single loss.!"® The present case, however, fits none of these
categories. Having examined the judicial gloss which Finn and other decisions have put on
section 1441(c), the Court concludes that the "second cause of action," the basis of Burton's
removal petition, constitutes "a separate and independent claim or cause of action" within



the statute. Since this conclusion necessarily is governed by the allegations of the
complaint,[' we turn to it.

The first cause of action is against Taylor individually for breach of her contract, and
specifies a series of acts and conduct which gives rise to the claim. These include
allegations that she failed to perform her services with diligence, care and attention; that
she reported for work in an unfit condition; that she allowed herself to become
unphotographable and unfit to perform her services; that she failed to report for work; that
she failed to report on time; that she suffered herself to be held up to scorn, ridicule and
unfavorable publicity by her public conduct; and that she conspired with and induced others
to breach their agreements with plaintiff.

The second cause of action against Burton for breach of his employment contract contains
allegations of conduct identical to those charged against Taylor. There are, however,
allegations that he breached the contract in other respects.

The third cause of action against Taylor and Burton, individually and jointly, charges that
each induced the other, and others, to breach the respective employment agreements as
set forth in the first and second causes of action; this cause of action specifies that each

induced the other:

"30.(a) * * * to engage in conduct with each other although each was to public knowledge at
these times, married to another, so as to hold the other up to public scorn and ridicule;

"30.(b) * * * not to abide by and observe reasonable and customary rules, directives,
regulations and orders for conduct and deportment during the course of production * * *."

The fourth cause of action against Taylor and Burton, individually and jointly, charges
interference with and injury to plaintiff's business and property rights by the acts and
conduct complained of in the prior causes of action.

The fifth cause of action is solely against Taylor and alleges that she is the alter ego of MCL
Films, S.A., and seeks a declaratory judgment that any money due from Twentieth
Century-Fox to MCL may be set off against any judgment against Taylor.

The hard core of the rationale of the Finn holding is that the plaintiff suffered a single wrong
arising out of the fire, which entitled him to but one recovery, sought alternatively against
one of the three defendants. The situation here is quite unlike that. Basically there are two
separate and distinct employment contracts, one with each defendant, for services of a
highly specialized and individual nature. This circumstance at once negates rather than
supports plaintiff's position that individual breaches of the two separate contracts give rise
to a single wrong and a single claim for damages.

The contracts were entered into on different dates. Taylor performed services almost a year
before Burton entered into his agreement. Each alleged breach, predicated upon individual
acts, gives rise to a separate wrong and a separate claim for damages unrelated to the
breach of the employment contract with the other defendant. The fact that the services were



to be rendered by each performer in the production of one film does not coalesce violations
of the two separate contracts into a single wrong.!"® While it is true that the same kind or
type of conduct is asserted to constitute the breach of each separate contract, it does not
follow that the acts resulted, as plaintiff charges, in the "simultaneous breach of two
employment agreements." For example, it is alleged that each defendant rendered himself
or herself unfit to perform required services; failed to report for work; to report on time; and
refused to follow directions. But it is not alleged, and it does not appear from the complaint,
that one defendant's violation of contractual duty is necessarily related to the other; that
their alleged absences from work or tardiness in appearing, or refusal to follow directions
occurred simultaneously, at the same place or under similar circumstances. Moreover, as
already noted, there are some allegations of breaches different in the one cause of action
from the other. Thus, Taylor is charged with having permitted herself to become
unphotographable. No such claim is made against Burton. On the other hand, charges are
made against him that are not made against her—to wit, that he disabled himself from
performing in the manner directed and at times and places required; that he failed or
refused to perform to the best of his ability with due regard to the efficient production of the
picture; that he circulated and disseminated news stories and issued other publicity without
prior approval contrary to his agreement.['®!

It is true that the individual acts alleged in support of the respective claims against each
defendant for breach of his or her contract serve, upon additional allegations of joint
conduct, as the basis for the third and fourth causes of action — the tort claims. However,
these allegations of joint conduct which underlie the tort claims do not destroy the
independent character of the cause of action against Burton for breach of his individual
agreement — the single wrong attributed to Burton still remains one of the plaintiff's
separate claims.

The claim against him individually is not governed by the operative facts required to
establish, nor does it turn upon, any other cause of action. The amount of damages claimed
from Burton for his alleged breach is $5,000,000; that sought from Taylor for her alleged
breach is $20,000,000. A recovery by Twentieth Century-Fox in its suit against her for
breach of her contract will not foreclose recovery against Burton for breach of his, and vice
versa. Thus, plaintiff's success or failure in one suit will not bar the other. Similarly with
respect to the tort actions, a disposition of them will not necessarily be dispositive of the
second cause of action against Burton. First, one cannot be charged with inducing a breach
of his own contract.!" Then, should it be found there was no breach of the agreement, it
would end any claim of inducement, and even should it be found that there has been a
breach, it would not necessarily follow that it was the result of tortious conduct or
inducement on the part of any third person. In sum, plaintiff here charges more than a single
wrong; it seeks more than a single recovery.

What this Court said in a somewhat parallel situation, where there were three plaintiffs,
employees of one defendant, each suing upon his separate and individual employment
agreement, is applicable here:



"The complaint alleges three separate and entirely independent contracts, one by each
plaintiff with the defendant. Two were made on the same day, although not necessarily at
the same time, and the third some months later. The terminal date of the third is different
from that of the other two. Neither the complaint nor the petition alleges any fact or
circumstance which would warrant the conclusion that the three agreements were based
upon a common understanding or that proof of the same operative facts would establish the
right of each plaintiff to recover. The fact that the plaintiffs were engaged by a common
employer who agreed to pay them the same rate of compensation does not destroy the
separate and independent nature of their respective claims. Even if we were to assume,
that which is not revealed by the complaint or petition, that there are common questions of
fact or that the claims arose out of the same occurrences, this would not change the
separate and independent character of each plaintiff's claim."!"®

And finally, in no respect has the second cause of action any relationship whatsoever to the
fifth cause of action involving the status of Taylor and a Swiss corporation. The motion to
remand on the ground that the suit was not removable under Section 1441(c) is denied.

Il. THE REMAINING CAUSES OF ACTION.

The plaintiff further moves, in the event the second cause of action is deemed separate and
independent, that the Court remand the other four claims, nonremovable in and of
themselves, to the State Court. It urges that such a course is constitutionally compelled and,
if not, is justified as a matter of discretion. Neither ground is persuasive.

Plaintiff's constitutional contention may be summarized as follows: Article Ill, Section 2, of
the Constitution authorizes the Federal courts to adjudicate only those controversies arising
between parties of diverse citizenship or cases involving Federal questions;!'¥ Twentieth
Century-Fox and defendant Taylor are not of diverse citizenship within the meaning of the
Article; the claims or causes of action asserted against Taylor clearly raise no Federal
question; therefore they cannot be carried into the Federal courts on the coattails of the
separate and independent cause of action which plaintiff brought against defendant Burton;
to the extent Section 1441(c) authorizes the transfer of the separate nondiversity,
nonfederal question claims against Taylor, it confers jurisdiction upon the Federal courts in
excess of the judicial power authorized in Article Ill, Section 2. The unconstitutionality of this
grant of jurisdiction, argues plaintiff, is underscored by the fact that the 1948 requirement of
a separate and independent cause of action as a predicate for removal necessarily means
that such a claim or cause of action is so "unrelated," "disassociated," or "isolated" from the
joined and otherwise nonremovable claims as to foreclose the application of pendant and
ancillary jurisdiction doctrines to justify Federal retention of such claims?®—in sum, that only
the diversity and "separate and independent claim" can constitutionally be removed, leaving
to the State the nondiversity, nonfederal claims.



Although this constitutional attack on Section 1441(c) has been accepted by some
commentators?'! and noticed by some courts,?? this Court finds the arguments to the
contrary more convincing.

First, the presumption of constitutionality which cloaks all legislation is, in this instance,
strengthened by nearly a century of usage and judicial decision upholding the jurisdiction of
Federal courts to remove not only a controversy between diverse citizens, but the entire
case, including nonfederal, nondiversity claims of other citizens. And while it may readily be
acknowledged that few courts have dealt explicitly with the constitutional issue, that the
issue is readily avoided and has been avoided,”® and that many of the decisions antedate
the 1948 revision of the "separate and independent requirement,? the fact is that until 1948
retained jurisdiction of nonremovable claims was generally accepted. With the 1948
amendment thus favored by the presumption of constitutionality and a history of decisions
implicitly recognizing the constitutionality of removal of nonfederal, nondiverse
controversies, a heavy burden is cast upon those seeking to overturn it.

The plaintiff's basic position is that the rule of Strawbridge v. Curtiss,??® requiring diversity of
citizenship between all plaintiffs and all defendants, expresses a limitation inherent in Article
I, Section 2, rather than a construction of the Judiciary Act of 1789. Chief Justice
Marshall's decision in Strawbridge clearly purported only to construe "The words of the act
of congress." There is nothing in the opinion to justify attributing to Marshall, who was after
all profoundly aware of the difference between construing a statute and expounding the
Constitution,®® any purpose to impose an inflexible, narrow view upon the grant of
jurisdiction contained in Article Ill. The Supreme Court has never so read his opinion.?”! Two
courts have explicitly rejected the constitutional attack here made,'*® and others have done
so by implication.” In Finn, the Supreme Court itself noted that the revisers carefully
provided "an opportunity" for state courts to adjudicate nonfederal causes of action,”
implying that such claims may be federally retained. On Finn's remand, the Court of
Appeals for the Fifth Circuit suggested that nonfederal claims relating to the same
transaction or series of transactions could be retained for Federal adjudication.®" In
numerous other contexts the Federal courts have declined to apply the rule of complete
diversity. Thus, the jurisdictional requirements of the Federal Interpleader Act*? have been
held satisfied by "minimal diversity," by diverse citizenship of any two adverse claimants.?
Similarly, less than complete diversity has been found sufficient in class actions® and in
intervention suits by cocitizens.?® And the American Law Institute's proposals for Federal
adjudication of a broad range of multi-party litigation are predicated upon the constitutional
validity of "minimal" diversity.*® Finally, most commentators have concluded that retention
of nonfederal claims under Section 1441(c) violates no constitutional limitation.?”! Indeed,
the draftsmen of the American Law Institute's proposed revision of the Federal jurisdictional
statutes, fully mindful of the attack made upon Section 1441(c), provide that the district
courts may in their discretion retain an entire case removed by a single defendant.*® In
sum, nothing in Article Il prohibits Congress from opening the Federal courts to
controversies not raising Federal questions, so long as any two adverse parties are of



diverse citizenship. Section 1441(c) represents one instance in which Congress has clearly
made use of the commodious Article Il grant.

Finally, and wholly apart from the foregoing analysis, Section 1441(c) finds support in
Congressional power under the "necessary and proper" clause of Article |, Section 8. Since
1875 Congress has manifested concern lest the removal jurisdiction result in the
fragmentation of litigation. As the Supreme Court said in Barney v. Latham:F%

"It was often convenient to embrace in one suit all the controversies which were so far
connected by their circumstances as to make all who sue, or are sued, proper, though not
indispensable parties. Rather than split up such a suit between courts of different
jurisdictions, Congress determined that the removal of the separable controversy to which
the judicial power of the United States was, by the Constitution, expressly extended, should
operate to transfer the whole suit to the Federal Court."

Although Congress in 1948 narrowed the category of removable claims, requiring of them a
greater degree of disassociation than was true of the "separable controversies" referred to
in Barney v. Latham, it still retained power to effectuate a policy against fragmentation of
litigation.“® While the "necessary and proper" clause is not without limitation,*" it has been
applied to supply constitutional authority to support legislative policy where otherwise such
authority might be doubtful. Where considerations of convenience and economy of litigation
dictated, the expansive "necessary and proper" clause frequently has been relied upon to
sustain judicial power beyond the strict limits of Article Ill, assuming arguendo that the
Article commands complete diversity. Barney v. Latham's approval of the Separable
Controversy Act of 1875 appears to be such an instance. And the whole notion of removal,
nowhere provided for in the Constitution, is itself a creature of Congressional power "[t]o
make all Laws which shall be necessary and proper for carrying into Execution * * * all
Powers vested by this Constitution."#? Analogous extensions may be found in the doctrines
of ancillary and pendant jurisdiction under which Federal courts adjudicate many kinds of
claims for which there is no independent jurisdictional basis rooted in Article 111.*! To the
extent that "separate and independent" claims relate to the same transaction or series of
transactions and thus involve overlapping items of proof, as in the instant case, retention of
them by this Court places no greater strain on Article 11l than do many accepted applications
of the ancillary jurisdiction doctrine. Since the power of Congress to make a Federal forum
available to a diversity litigant in Burton's position is unquestioned, this Court is of the view
that Congress has the concomitant power to provide that, once the litigant exercises his
right to remove, he may be relieved of the burden of multiple trials in different jurisdictions,
at least where some degree of duplication is involved.* In this connection it might be noted
that Section 1441(c) is in some ways a more sensitive instrument to effectuate
Congressional policy than was the 1875 provision approved by the Supreme Court in
Barney v. Latham. The 1875 statute required retention of the entire case;!** the 1948
enactment permits remand of nonfederal issues which the Court decides ought not to be
tried with the removable matter — a discretion which the Court exercises with respect to the
fifth cause of action as noted hereinafter.



As to plaintiff's alternative motion addressed to the Court's discretion, it is abundantly clear
that, despite the "separate and independent" quality of the second cause of action, at least
the first four claims have some common problems. Items of proof may overlap and the
same witnesses may be called to testify with relation to all four claims. To splinter the case
and to require a separate trial in this Court, and another in the State Court as to those
claims, would needlessly waste the time and effort of all concerned — litigants, witnesses,
counsel and courts. The parties are already embroiled in enough litigation here and in
California; it would be unreasonable further to proliferate the litigation. Accordingly, the
alternative motion to remand the first, third and fourth causes of action is denied. As to the
fifth cause of action for a declaratory judgment against Taylor alone, this has no relationship
of any kind to the individual claims against Burton, or for that matter to the claims asserted
against him and Taylor jointly and severally. The motion for remand of the fifth claim is
granted.

lll. THE MOTION TO TRANSFER.

Counsel for defendants, on their motion to transfer the action to the Southern District of
California, pursuant to Section 1404(a) of Title 28, United States Code,*® asserts that the
question of the date on which suit was brought in New York is a relatively "minor" or "lesser"
issue. The Court, to the contrary, considers the issue of controlling significance, since the
phrase in the statute "where [the action] might have been brought" has been construed by
the Supreme Court to mean at the time the suit was instituted.*”!

This action was instituted on July 9, 1964, in the New York State Supreme Court, New York
County, by personal service of a summons upon each defendant. Thereafter, the
defendants remained in New York until September 1964, when they went to the Northern
District of California for approximately one month to fulfill a professional engagement.

Service of the complaint was effected upon defendants' counsel in New York City on
September 15, 1964. Under New York law the service of the summons, and not the
complaint, governs the date both of commencement of suit and the acquisition of
jurisdiction.”® When the suit was brought in New York State on July 9, 1964, neither
defendant was amenable to service of process or subject to personal jurisdiction in the
Southern District of California, the proposed transferee district, or any other California court,
Federal or state (even assuming removal jurisdiction or original diversity jurisdiction as to
Taylor). The circumstance that two months later, in September, they were present in the
Northern District of California does not alter the situation.

Nor is it of significance, as defendants argue, that since an action may be "commenced" in
California by the filing of a complaint,*¥! plaintiff "might have" filed a complaint on July 9th
and in September have obtained personal jurisdiction over them by service of process in the
Northern District of California. Our own Court of Appeals, in Foster-Milburn Company v.
Knight,®® has held that commencement of suit where accomplished by mere filing of a
complaint is, absent amenability to process, insufficient to comply with Section 1404(a)'s



requirement that plaintiff be able to bring an action in the proposed transferee district. As
indicated by Judge Learned Hand, the statute "* * * presupposes that the defendant can be
served."t"

Foster-Milburn's status as authority was substantially reinforced by the Supreme Court's
decision in Hoffman v. Blaski.®? There the Court read the statute's reference to a district
"where [the action] might have been brought" to require that plaintiff have an absolute
right—"when suit was instituted"®3— to bring suit in the proposed transferee district, a right
not dependent "upon the wish or waiver of the defendant."®! The Court not only equated
the bringing of suit with amenability to service of process, but Justice Frankfurter's
dissenting opinion characterized the holding of the majority as "making transfer turn on
whether the defendant could have been served with process in the transferee district on the
day the action was brought."™ Contrary to defendants' assertion, Hoffman v. Blaski has not
been eroded as controlling authority with respect to the meaning of Section 1404 (a).”® And
the single district court decision, Dill v. Scuka,®”! upon which defendants rely must be read
in light of its holding that the defendant there was both a citizen and a resident of the
proposed transferee district and obviously amenable to suit in that district.

The Court concludes that the Southern District of California is not a district in which suit
"might have been brought" on July 9, 1964, and defendants' motion to transfer is denied.

The defendants' alternative motion to dismiss plaintiff's action under the doctrine of forum
non conveniens, termed a "slightly more circuitous route" to achieve transfer based upon
defendants' offer to waive jurisdictional defects, is denied.

The motion for a certificate pursuant to Section 1292(b) of Title 28 is likewise denied.
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