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Before DENMAN, MATHEWS, and STEPHENS, Circuit Judges. 

MATHEWS, Circuit Judge. 

Appellant sued appellee for alleged infringement of appellant's right of property in an 
unpublished play of which she claimed to be the author. Appellee moved to dismiss the bill 
of complaint for failure to state facts sufficient to constitute a cause of action. The District 
Court granted the motion and, on February 7, 1938, entered a decree dismissing the bill. 
We reversed the decree and remanded the case for further proceedings. 99 F.2d 850. 
Thereafter the case was tried and, finding no infringement, the District Court, on February 
15, 1940, entered judgment for appellee. 32 F.Supp. 359. This appeal is from that 
judgment. 

Appellant contends that "in reversing the District Court on the first appeal, this court once 
and for all times settled the issue of infringement in appellant's favor." Appellant is mistaken. 
The issue of infringement was not before us and was not decided on the first appeal. It was 
before the District Court at the trial of the case and was properly decided. 

Judgment affirmed. 


